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EXECUTIVE SUMMARY

· The Land Use Act is being treated, with consciousness of the old tenure system as this adversely affect housing development.

· The government continues to appeal to various communities to donate land for development purposes despite the fact that the government arrogated ownership and control of all land in the country to itself.

· The policy contains some ambiguities, which are tinderboxes ready to explode at the slightest prodding. The policy implies that it is the ‘occupier’ of the land at the time of the promulgation of the Decree who is entitled to Customary Certificate of Occupancy to any plot of land. The Act assumed that both the person with the traditional title to the land and his tenants as well as sublease holders are equally entitled to a grant of Certificate of Occupancy on the land they are cultivating.  This provision is conflicting and should be reviewed.

· Non-compliance with the absolute statutory provision as conditions for revocation; which the state partially observes renders revocation exercise of such void.  That is, notice purportedly given by publication in the newspaper or by any other method without following the provision of Section 44 on this is void.  Hence, certain revocation activities leading to forceful land acquisition and consequent eviction is illegal.

· Although a revocation made in compliance with the relevant provision of the Act is valid, it may be declared void by the Court if the acquisition was not made to fulfill the legitimate ends of government but simply to transfer the required land to an individual or group of persons with certain vested interest.  This issue is actually prevalent in Lagos State as the government wrongfully connive with such an individual or group of persons to execute demolition and forced eviction.  A recent instance is the case of Makoko community land that was demolished by the State Government on behalf of Coker family. This is an illegal alliance and exercise.

· A practicable ratification process should be integrated to the allocation policy particularly, to incorporate the interest of people who have encroached on certain government acquired land as a result of lapses from the latter.  Hence, the need for regularization of titles for the people to enable them secure good titles to land and harmonize development is indispensable.

· The systematic denial of the people’s access to land is a major underpinning factor of slum growth in urban centres of Lagos.

PREFACE

The history of Land Administration in Nigeria could be traced far back to the pre-colonial era when tenure of land rested on communities.  Though this differs from one region to the other but commonly, community leaders hold land in trust for their subjects who make use of land on request either for cultivation of crops, grading and / or building.  Land indeed belongs to ever bonafide “Son of the soil” especially among the Yorubas and the Ibos. This is also same in the Northern part of the country where the Emirate held land in trust for its subjects.

With the advent of the early missionaries through coastal trades, the trans-Sahara trade, the spread of Islam and the abolition of the slave trade brought about new ideas in the traditional system of land holding.

The imposition of British rule at the turn of 20th Century witnessed the introduction of certain land legislation in the Southern and the Northern parts of the country.  These include the Land Proclamation Act 1900, Land and Native Ordinance 1916, Land Acquisition Ordinance of 1917, Public Land Acquisition Act 1956, Land Tenure Law of 1962 and others, until the emergence of the Land Use Decree of 1978.

The Land Use Decree, which is the current legislation on land is aimed at ensuring even distribution of land resources to all Nigerians. The adequacy or otherwise lies in its operations procedure.

Essentially, this research findings focus on the implications of the Land Use Act as they affect in particular access to land, housing and development in general. In view of this, other issues relating to land acquisition, compensation, land re-allocation formula, governor’s consent, certificate of occupancy among other pertinent matters are dealt with in the report.

1.00 LAND ADMINISTRATION IN LAGOS STATE

The Land Use Act makes provisions for a framework within which the general control and management of land should be effectively undertaken by the Governor and the Local Government. Thus, with the application of the Act, all land in urban areas shall be under the control and management of the Governor. The Governor may designate any area as an urban area by an order published in the Official Gazette. To assist the Governor in the general management of such land, the Act established a Committee known as the Land Use and Allocation Committee detailed with the responsibility of advising the Governor on any matter connected with the management of land or any matter connected with the resettlement of persons affected by the revocation of rights of occupancy on the ground of over-riding public interest under the Act, or determining disputes as to the amount of compensation to be paid for improvements on land.

Moreover, all land in non-urban areas shall be under the control and management of the Local Government within the area of jurisdiction of which the land is situated. To advise the Local Government in the general management of such land, the Act established for each Local Government a body known as the Land Allocation Advisory Committee.

Where before the commencement of the Act, certain Law was applicable with respect to the management of any land now under the control and management of the Governor e. g. the Land Tenure Law, or the State Land Law, such land shall, subject to the provisions of the Act, be administered by the Governor in accordance with such law until other provisions are made in that behalf.

In case of conflict with any of the provision of the Act, the latter prevails. Such existing laws are also preserved under section 48 of the Act subject to such modifications as the provisions of the Act may suggest.

Land for urban development could be obtained from any of the following: the Land-Use Allocation Committee based in the Governor’s Office, the Metropolitan Development Agency (the LSDPC), or indigenous landowning families and individuals.  Although, the Land-Use Decree of 1978 vested the ownership of all undeveloped land in the state, attempts to regulate the ownership of land and transfer of rights have never been effective.  Interested parties, including professionals, tend to connive to backdate transactions to make them appear to have preceded the Decree. Today, land for development is obtained primarily through the private sector. Large landowners may in some cases rent land for the construction of temporary housing while they wait for its value to increase, as in the case of Olaleye-Iponri. Although there are examples of squatting and illegal subdivision, such cases are limited. Land rights in Lagos have historically been a political power and a source of wealth and conflict.

Conflicts over rights of ownership between the state and private individuals or village or family groups, or between members of families, which arise in part out of the lack of a comprehensive land register, sometimes lead to sales of the same plot to more than one buyer or to the demolition of structures by the state. For example, more than 100 well-built houses were demolished by the military state government at Ala Village, about 20km east of Victoria Island, in August 1995, despite a court order that attempted to restrain the government. Another incident took place at Ijora Badiya where houses on some portions of land claimed to be Ojora family’s were demolished. Most recently this phenomenon led to the forceful eviction of host of occupants on a vast parcel of land at Makoko, claimed to be Coker’s. Land acquired by the state in this way may benefit powerful and well-connected individuals, rather than ordinary residents. Land scarcity has become a constraint on the ability of both the public and private sectors to respond to demand for housing and accounts, in major part, for the predominance of small rental dwellings in the housing stock.

1.01 Land Holding in Lagos State

In the past, strong belief was attached to land as being ancestors to the extent that people placed a doctrine of non-alienation of land; they believed that if land is sold, they have sold their ancestors, hence, the holding retained in jurisdiction of certain families.

The families are said to own land such as the Ojoras, Onirus, Kosokos, Onitiris. This system of land holding confers on these families large expanse of land until the reform made way into excision by the State Government for lands that has no been kept in custody of the State Governor according to the provision of the Land-Use Act.

Before the Land-Use Act in 1978, these families enjoyed total rights over land holding as the remained, the land holding units for individuals whom some portions have been given out to under the customary land holding system. The customary tenant is thus granted clearly defined rights to farm or fish in a given area of land belonging to another person in return for tribute called Ishakole (in Yoruba land) or Akohore in Benin.

It is not surprising however, that challenges in Lagos has brought about certain changes in ownership possession and control of land and its use in order to create a balance subsequent to the promulgation of the Land Use Act.

In compliance with the Section 3 of the Act, state government published a regulation known as land-use (Designation of Urban Areas, fees and forms) in which Urban Areas were designated and any land that does not come under this is regarded as non-urban land.

1.02 Objectives and Provisions of the Land Use Act

The Nigerian land-use Decree, promulgated on 29th March 1978, has many social, economic and political objectives. The objectives, provisions and other aspects of the decree are treated only in so far as they relate to the facilitation of housing provision in the country.

There are four main objectives derivable from the decree and these are:

(1) to effect structural change in the system of land tenure;

(2) to achieve fast economic and social transformation;

(3) to negate economic inequality caused by the appropriation of rising land values by land speculators; and

(4) to make land available easily and cheaply, to both the government and private individual developers.

Hence, the means to achieve these objectives are many and varied. The decree provides for all rights to lands in each state to be vested in the respective states – with a military (or civilian) governor, to hold them in trust and administer for the common benefit of all Nigerians. The governor is assisted in the administration and control of urban land by the Land-Use and Allocation Committee and at the local level for the administration and control of non-urban land by the Land Allocation and Advisory Committee.

Where granting an individual has been granted a certificate of occupancy, the holder of the land cannot alienate that right or any part thereof by assignment, mortgage, transfer or possession, sub-lease or otherwise without the consent of the military / civilian governor. Significantly, the provision of Section 43, Sub-Section 1, which states that “no person shall, in an urban area erect any building, wall or other structure upon or enclose, obstruct, cultivate or do any act on or in relation to any land which is not the subject of occupancy or licence lawfully held by him and in respect of which he has not received the permission of the military governor to enter and erect improvement prior to the grant to him of a right of occupancy”. The decree stipulates severe penalties for contravening this particular provision of the decree.

Essentially in view of the provisions of the decree, the following inferences could be drawn:

(1) The decree removed corporate groups, chiefs and families from the trusteeship of land and replaced them with the state governor. By this act, Nigeria now operates, a contractual system of tenure validated by a certificate of occupancy, which sets out terms of tenure including access, succession, duration and rents.

(2) Through the breaking of local sovereignty in land, access to land, under a system of uniform rules may be facilitated anywhere in Nigeria.

(3) Proprietary rights under the traditional tenure are now replaced by possible claims to improvements on the land.

Moreover, the object of the law on registration of instruments falls far short of solving the problem of insecurity of title. A registered document only goes to notice as to the existence of the interest evidenced by it, it does not cure defect in title so that the holder of such document may discover to his utmost disappointment that he holds a worthless document after all. The law on registration of title, which tends to address the issue of insecurity of title directly has nothing to commend its efforts. Apart from not protecting the first registered owner whose estate is limited by any estate adverse to or in derogation of his title and subsisting or capable of arising at the time of first registration, the second registered owner’s seeming indefeasible title has been rendered illusory by judicial authorities.

Moreover, the cost of land in most parts of the country was becoming rather prohibitive making it difficult for industrial entrepreneurs to acquire land for industrial development and where the government had to acquire land for public purposes, it had to pay prohibitive compensation for such acquisition.

Moreover, the possibility of alienating land with the aid of the English method of conveyancing coupled with the increasing importance of cash economy paved way for fragmentation of land with title vested in different vendors. The result is non-availability of adequate parcel of land for agricultural and industrial purposes as it was difficult to acquire fragmented land from different vendors for reasons aforementioned.

There was also inequality arising from the mere accident of birth of some Nigerians who were born into and others outside land owning communities. The general trend in our tenure system titled more towards landholding and commercialization of land as opposed to putting the land into effective use.

1.03 Lagos Land Tenure System

Before the 1950s, most of the land had been in the hands of various families such as the Ojoras, the Onirus, the Onisemos, and others, although individuals had acquired farmlands from land owning families, which came directly under them.  With the creation of Lagos Executive Development Board, there came the opportunity for individuals to obtain land directly from the Board upon payment of the purchase price.  Families then took advantage of this to sub-divide their lands for sale.  This and the ever-growing demand for land in the metropolis led to land speculation.

This system of land tenure made acquisition cumbersome and expensive only for the authorities but also for the residents.  This led to the incidence of squatting where land acquired from a family were later re-sold to uniformed buyers by members who often claimed that they had not got their own share of compensation.

A very important development in the history of land holding and tenure system in this urban center is the promulgation of the Land Use Decree on the 28th of March, 1978.  This vested all lands in every state of the Federation under the control of the State Governors from whom individuals and corporate bodies seek permission for their use.

Alienation process is through the Governor grant of excision to villages and also consenting to Assignment, Mortgage, Sublease, Gift, etc., which is provided for under Section 22 of Land Use Act.  The Governor also allocates land (residential, industrial, and commercial) to individuals and corporate bodies and issues certificate of occupancy on such allocations.

The Third National Development Plan – (1975 – 1980), (FRN, 1875) has this to say in this regard “where land was readily available, the prices are often prohibitive and compensation claimed and paid by Governments have been generally much higher than the true opportunity cost of land.  This situation has obviously aggravated the activities of land speculators who purchase land which they do not intend to develop, hold on to them till development has substantially increased their market value and sell them at abnormal profits …”

1.04 Background to Land Use Act and Land Tenure System in Lagos State

The land tenure system particularly in the southern states before 1978 can be aptly described as one undermining effective control of land use and availability of land for public in the public interest.  The country witnessed a phenomenal rapid rate of urbanization and subsequently an increased demand for the use of land both in the cities and rural areas for physical development, especially for basic necessary infrastructure. Moreover, there was a major change in the socio-economic development in the country as a result of the oil boom in the early 1970s.  All these made land to be of high market value and a scarce commodity to the government and for development projects for the private sector.

Based on the problems of acute shortage of land well pronounced in cities, the federal military government appointed an Anti-inflation Task Force in 1975, and the Rent Control Panel in 1976, to look into the problems.  Later the Constitution Drafting Committee in the same year, based on the findings of these bodies strongly recommended a comprehensive national land policy and the nationalization of all undeveloped land in Nigeria to curb the abuse, and profiteering which existed in land acquisition, and to allow the land-less citizens to have equal opportunity for shelter and sustenance.

Though existing legislation then, and in fact, as contained in the 1992 planning decree, provided for the government to acquire land compulsorily for public purposes, it became very difficult if not impossible for the government to do this at reasonable cost.  This problem was very pronounced in Lagos, the then federal capital, as families and individuals hold tight on to land and landed properties.

2.00 PROCESS OF COMMUNAL LAND ACQUISITION IN LAGOS STATE

For any land in non-urban areas to be acquired by the government, there must be a motive. This is expressed as public interest. As such the public members are notified of the location and characteristics of the parcel of land, defining the boundary and other details. Hereafter those people having interest in the land are invited to the government office with their proofs for necessary consideration if any. Hence, the rightful revocation of right of occupancy could be published in the gazette.

2.01 Revocation of Rights of Occupancy

The Governor may revoke a right of occupancy under section 28 of the Act for over-riding public interest.

Section 2(2) defines over-riding public interest in the case of a statutory right of occupancy to mean unlawful alienation, requirement of land by the Local, State or Federal Government for public purpose or the requirement of the land for mining purpose or oil pipelines or any purpose connected therewith.

In the case of a customary right of occupancy, over-riding public interest is defined almost the same way as in the case of statutory right of occupancy the only difference being the addition of the requirement of the land for extraction of building materials.

Where the Federal Government issues a notice declaring such land to be required by the government for public purposes, the Governor of the State is obliged to revoke any right of occupancy in respect thereof.

The Governor may also revoke a statutory right of occupancy on the ground of breach of any of the implied covenants under Section 10 or express terms expressed on the certificate of occupancy or for a refusal to accept any pay for such certificate.

2.02 Conditions for Revocation

The conditions for a valid revocation are contained in section 28(6) & (7) of the Act as follows:

1) Revocation must be by a person who has the power to revoke i. e. a public officer duly authorized by the Governor.

2) Notice shall be given to the holder. By virtue of section 44, of the Act, the following constitute good notice.

a. deliver of notice to the person to whom it is to be served; or

b. by leaving it at the usual or last known place of abode of that person; or

c. by sending it in a prepared registered letter addressed to that person at his usual or last known place of abode; or

d. in the case of an incorporated company or body, by delivering it to the Secretary or Clerk of the company or body at its registered or Principal Office or sending it in a prepaid letter addressed to the Secretary or Clerk of the company or body at that office; or

e. if it is not practicable after reasonable enquiry to ascertain the name or address of a holder or occupier of land on whom it should be served, by addressing it to him by the description of “holder or occupier” of the premises, or if there is no person on the premises to whom it can be delivered, by affixing it, or a copy of it, to some conspicuous part of the premises.

Non compliance with the above statutory provision as to notice makes it void. Thus, a notice purportedly given by publication in the newspaper or by any other method without following the provision of Section 44 on this is void because that method was not contemplated.

3) Notice must be provided to have come to the knowledge of the person concerned i. e. there must be receipt of such notice.

Upon the receipt of such notice issued on the holder of a right of occupancy, his title shall be extinguished forthwith or on such later date as may be stated in the notice.

A notice of revocation ought to disclose the purpose of revocation since by that disclosure those whose property have been revoked would know why it has been done.

Although a revocation made in compliance with the relevant provision of the Act is valid, it may be declared void by the court if the acquisition was not made to fulfill the legitimate ends of government but simply to transfer the acquired land to an individual or group of persons with certain vested interests which either by accident or design are similar to the purpose for which the state may acquire other people’s property.  

Where a parcel of land is not properly acquired for a public purpose, the acquisition is invalid notwithstanding that there was lapse of time between the date of acquisition and the transfer of land to a third party or that the parcel of land was only a small portion of a larger parcel of land also acquired.

3.00 SELECTED ISSUES OF LAND ENCROACHMENT IN THE STATE

3.01 Ejigbo Experience

Ejigbo is a community within the Oshodi-Isolo Local Government Area of Lagos State, although a part of the community falls within Alimosho Local Government Area. Ejigbo community is bounded by The Nigerian Airports Authority eastwards and the neighbouring communities such as Egbe, Idowu-Egba, Aiyeteju and Orisunbare villages to the west and north respectively.

The people, traditional settlers are the Aworis who migrated from Badagry and a part of southwestern Ogun State. Others are people who migrated from different parts of Nigeria in search of better living and accommodation.

The land in Ejigbo had been affected by the global acquisition of Lagos State. Excision was granted as reflected in the Lagos State official gazette number 9, volume 29 of March 28, 1996 under the Land Use Regulation of 1981.  This states that “all the parcel of land at Ejigbo in Oshodi / Isolo Local Government Area of Lagos State of Nigeria containing an approximate area of 122.434 hectares. The boundary of which are described …….. (as in the gazette). The coordinates of such parcel was quoted as 722929.548mN and 533103,.089mE of UTM (Zone 31) origin. The bearings were quoted in the gazette.

However, other areas which did not fall inside the excised portion of land and were ignorantly sold by the land holding family. This portion was found to belong to the Nigerian National Petroleum Corporation (NNPC). This must have been as a result of the absence of government effective utilization of the land and proper claims through taking possession. The dire need of land by the ever-growing population of Lagos form a major problem of land requirements causing encroachments particularly as is obvious in Ejigbo.

The portion under consideration falls within the area meant for the NNPC (Nigeria National Petroleum Corporation). The level of encroachment in this area has really gone beyond limits and government stood the risk of political stain if such decisions as demolition of structures were to take place.  Ratification was seen as the way out of this situation as most of the occupants have stayed on the land for an appreciable period of time.

The situation in Ejigbo has called for regularization of the titles of most of those that encroached on the lands especially on the NNPC area. This will enable people secure good titles to the land and also be a source of revenue for government.  The land belonging to the Nigeria Airports Authority has been fenced and that cannot be encroached upon.

3.02 Overview of Ijora Badia Experience

In Badia East Community of Apapa Local Government Area, a parcel of land within the corridor of Railway track said to be the property of the Nigerian Railway Corporation (NRC) currently occupied by the Ilaje’s is raising issues of interests by different stakeholders.  The land being acquired quite before independence by the Federal Government for the NRC is now being claimed for ownership by the Ojora family, on the premise that the land was initially acquired from them by the Federal Government before 1923. Now with the disuse perceived by the family of the Federal Government, the former now incited the Lagos State Government to evict the people forcefully through demolition, which was carried out different times.  This rendered a lot of people homeless till today whilst others were forced to build shanty structures for survival even before the next envisaged demolition arises. These equally encourage growth of slum, in that land ownership and registration are not regularized, as much as the government has created bottlenecks for these processes.

4.00 MODE OF COMPENSATION TO LAND OWNERS

It is important to note that the provisions of section 29 of the Land Use Act on compensation only apply where revocation of a right of occupancy is not penal.  For example, revocation of a right of occupancy on the grounds of unlawful alienation, breach of express or implied covenants in a certificate of occupancy will not attract compensation.

The title over the mortgage property may be revoked under the Land Use Act for public purpose with or without compensation. There is no compensation whatsoever where the property over which title is revoked is vacant land without improvements thereon since the Land Use Act will only compensate for the value on the date of revocation, of any unexhausted improvements on land. This is the unlawful justification adopted in Lagos State on the premise that the lands are vacant, whereas not so.  As such, most people listed as having interest in such lands are not duly compensated.  With delay tactics and mere publication the issue could easy be forgotten.  Although compensation is payable on acquired mortgaged property in the form of unexhausted improvements, the mortgage is not entitled to such compensation either since compensation is made payable to the ‘holder’ or ‘occupier’ of a right of occupancy and the mortgagee does not qualify as a ‘holder’ or ‘occupier’ under the Land Use Act.  In fact, the Act specifically excludes mortgagees from the categories of ‘holder’ enumerated.

The mortgagor under the Land Use Act at least qualifies as a ‘holder’ and so, entitled to compensation for the acquired mortgaged property in the form of unexhausted improvements. The provision of s. 63(1) of the Conveyancing and Law of Property Act 1881 to the effect that every Conveyance shall pass all estates and interest of the vendor to the purchaser does not protect the mortgagee.  Apart from the fact that it never contemplated mortgage transactions, the application of the statute by virtue of s. 48 of the Act is subject to such modifications (whether by way of addition, alteration or omission) as will bring the law into conformity with the Act or its general intendment.  Since the provisions of the Act on compensation are clear on the categories of persons entitled to compensation and a mortgage is expressly excluded, s. 63 (1) becomes a toothless bulldog.

But all is not lost.  The Nigerian courts may abide by the strict provisions of the Land Use Act as regards entitlement to compensation and still reach just decisions.  By virtue of s. 39 (1) (b) of the Act, the High Court shall have original jurisdiction in respect of proceedings to determine any question as to the persons entitled to compensation payable for improvements on land under the Act.  Where therefore a mortgage seeks court’s declaration as to the person entitled to compensation payable, the court can still do justice in complying with the provisions of the statute by engrafting on it the equitable doctrine of “trust”.  It might then be that although a particular mortgage is neither a “holder” nor an “occupier” for the purpose of compensation so that the mortgagor thereby qualifies, yet such money received as compensation should be deemed to be held in trust for his secured creditor for the latter to turn into account.

Cases have however shown that our courts are often very slow in this process of judicial legislation when minds are addressed to it at all.  In such a hopeless situation, the mortgagee is advised to ensure that the mortgage deed makes provision for the award of compensation to the mortgage who shall hold the money in trust for the mortgagee.

4.01 Compensation for Unexhausted Improvements

Where a right of occupancy is revoked on the ground either that the land is required by the Local, State or Federal Government for public purpose, or that it is required for the extraction of building materials, the holder and the occupier shall be entitled to compensation for the value at the date of revocation of their unexhausted  improvements.

Unexhausted improvement has been defined by the Act as:

“Anything of any quality permanently attached to the land, directly resulting from the expenditure of capital or labour by an occupier or any person acting on his behalf, and increasing the productive capacity, the utility or the amenity thereof and includes buildings, plantations of long lived crops or trees, fencing, wells, roads and irrigation or reclamation works, but does not include the result of ordinary cultivation other than growing produce”.

It follows from the foregoing that compensation is not payable on vacant land on which there exists no physical improvements resulting from the expenditure of capital or labour.  The compensation payable is the estimated value of the unexhausted improvements at the date of revocation. It is however ridiculous that no evidence of such a compensation could readily be produced by the Lagos State Government, except ‘make-believe’ documents which even though are meant for public consumption, they are not released. Perhaps, they (the government) know that it is mere deception game.  Instead, it is cases of demolition under pretence of illegal structure.

Moreover, payment of such compensation to the holder and the occupier as suggested by the Act is confusing. Does it refer to a holder in physical occupation of the land or two different persons entitled to compensation perhaps in equal shares? The correct view appears to follow from the general tenor of the Act.  First, the presumption is that the occupier is more likely to be the owner of such unexhausted improvements.  Secondly, the provision of section 6(5) of the Act which makes compensation payable to the holder and the occupier according to their respective interests gives a pre-emptory directive as to who shall be entitled to what. The word ‘and’ between holder and occupier may be conjunctive or disjunctive. Where the holder is also the occupier who made the improvements, he shall be entitled to compensation but where one is different from the other, the right to compensation hinges on the interest of the claimant in such improvements either as the holder or the occupier.

4.02 Compensation under the Minerals Act

Upon revocation of a right of occupancy on the ground that the land is required for mining purpose or oil pipelines or for any purpose connected therewith, the holder and the occupier shall be entitled to compensation under the appropriate provisions of the Minerals Act or the mineral Oils Act or any legislation replacing same. The phrase “holder and occupier” shall be construed in the same way suggested in the case of unexhausted improvements.  The question is, to whom were the compensation paid for the land at Ejigbo and Baruwa in Lagos under this Act?

4.03 Resettled in lieu of Compensation

Section 33 (1) of the Act empowers the Governor to offer in lieu of compensation payable, resettled in any other place in the event of revocation of a right of occupancy in respect of any developed land on which a residential building has been erected.

Where the value of the alternative accommodation provided is higher than the compensation payable, the excess shall constitute a loan repayable to the Government in the prescribed manner. An acceptance of a resettled forecloses any right to further compensation by the person concerned.  Cases without number in Lagos State attest to the fact that apart from visiting the people with demolition without which in most cases take place, forced evacuation follow.  Perhaps security of tenure is a missing link to the people’s right to holding. This must be regularized, irrespective of the people’s status of interest.

5.00 FORMULAR FOR RE-ALLOCATING THE ACQUIRED LAND

With the enforcement of the Act, land can be acquired compulsorily by the government from the people on the premise that such is for public interest. Then the issue of compensation arises but not as practiced in Lagos State. As the government acquire the land with a public notice signed by the State Attorney General and Commissioner for Justice, the land is transferred by the Ministry of Lands to either Ministry of Housing if exclusively for public housing, Lagos State Development Property and Corporation (LSDPC), if housing and other public uses for schemes, be it residential, industrial or commercial, which is basically plots of land administered by the Land Use Allocation Committee. These plots are normally serviced in terms of infrastructure by the New Town Development Authority (NTDA). Thus with the provision of site and services by the NTDA, practically the land logically goes away from the masses who can in no way afford the cost of such which would ordinarily give them both land and building without the so-called government phenomenon of re-allocation.  The next point shows the cost implications for the processing of these parcels of land in different locations in Lagos State as obtained from the Land Use Allocation Committee.

5.01 Comparative Allocation Cost for Residential Schemes in Lagos State for the General Public and the State Civil Servants

1.  LEKKI SCHEME II: 

General Public

State Civil Servants

 N6.7M



 N4,288,640.00

Land Charges



N   397,440.00


N   397,440.00

Registration / Conveyancing fees:
N   123,200.00


N   123,200.00

Survey fee:



N   150,000.00


N   150,000.00

Capital Contribution:


N6,030,000.00


N6,030,000.00


2.  ABIJO GRA:


General Public

State Civil Servants



 N6M



N3.8M

Land Charges



N   230,000.00


N   230,000.00

Registration / Conveyancing fees:
N   100,000.00


N   100,000.00

Survey fee:



N   150,000.00


N    150,000.00

Capital Contribution:


N5,500,000.00


N3,300,000.00


3.  ISHERI-NORTH :


General Public

State Civil Servants

 N1,061,680


 N753,680.00

Land Charges



N143,800.00


N143,800.00

Registration / Conveyancing fees:
N  47,880.00


N  47,880.00

Survey fee:



N100,000.00


N100,000.00

Capital Contribution:


N770,000.00


N462,000.00


4.  IKORODU GRA III:

General Public

State Civil Servants

 N300,000


N220,000.00

Land Charges



N  17,000.00


N  17,000.00

Registration / Conveyancing fees:
N    8,000.00


N    8,000.00

Survey fee:



N  75,000.00


N  75,000.00

Capital Contribution:


N200,000.00


N120,000.00


5.  IJANIKIN ROSE GARDEN:   
General Public

State Civil Servants

 N285,000


N211,000.00

Land Charges



N  20,000.00


N  20,000.00

Registration / Conveyancing fees:
N    5,000.00


N    5,000.00

Survey fee:



N  75,000.00


N  75,000.00

Capital Contribution:


N185,000.00


N111,000.00


6.  AYOBO:



General Public

State Civil Servants

 N250,000


N187,000.00

Land Charges



N  13,200.00


N13,200.00

Registration / Conveyancing fees:
N    5,000.00


N  5,000.00

Survey fee:



N  75,000.00


N75,000.00

Capital Contribution:


N156,800.00


N94,000.00


7.  1PAJA:



General Public

State Civil Servants

 N117,380


N85,380.00

Land Charges



N16,180.00


N16,180.00

Registration / Conveyancing fees:
N  1,200.00


N  1,200.00

Survey fee:



N20,000.00


N20,000.00

Capital Contribution:


N80,800.00


N48,000.00

8.  IMOTA:



General Public

State Civil Servants

 N200,000


N160,000.00

Land Charges



N  43,500.00


N43,500.00

Registration / Conveyancing fees:
N    6,500.00


N  6,500.00

Survey fee:



N  50,000.00


N50,000.00

Capital Contribution:


N100,800.00


N60,000.00


9.  AGBOWA:  



General Public

State Civil Servants

 N196,000


N156,000.00

Land Charges



N  38,500.00


N38,500.00

Registration / Conveyancing fees:
N    7,500.00


N  7,500.00

Survey fee:



N  50,000.00


N50,000.00

Capital Contribution:


N100,000.00


N60,000.00


10.  OBANIKORO / OKE-IRA:  
General Public

State Civil Servants

 N995,000


N687,000

Land Charges



N  85,100.00


N  85,100.00

Registration / Conveyancing fees:
N  39,900.00


N  39,900.00

Survey fee:



N100,000.00


N100,000.00

Capital Contribution:


N770,000.00


N462,000.00


11.  OWORONSOKI SCHEME:  
General Public

State Civil Servants

 N200,000


N160,000.00

Land Charges



N  BREAKDOWN

N  BREAKDOWN

Registration / Conveyancing fees:
N  NOT



N  NOT

Survey fee:



N  AVAILABLE


N  AVAILABLE

Capital Contribution:


N 



N  

12.  IGBOGBO GRA SCHEME: 
General Public

State Civil Servants

 N200,000


N160,000.00

Land Charges



N  16,012.00


N 16,012.00

Registration / Conveyancing fees:
N    8,000.00


N   8,000.00

Survey fee:



N  75,000.00


N 75,000.00

Capital Contribution:


N356,400.00


N213,840.00

13.  GREENGATE:


General Public

State Civil Servants

 N300,000.00


N220,000.00

Land Charges



N  43,500.00


N BREAKDOWN

Registration / Conveyancing fees:
N    6,500.00


N  NOT

Survey fee:



N  50,000.00


N AVAILABLE

Capital Contribution:


N100,000.00


N  

Despite the figures stated, the process surrounding the possessions of the land is pathetic with undocumented additional expenses that can make one to give up the pursuit easily.

Apart from this fact, the percentage disparity in terms of comparative increase in the cost payable by the general public and the state civil servants is between 25% and 36% where the civil servants are favoured.

6.00 MODALITIES FOR PROCESSING GOVERNOR’S CONSENT

According to the approach to procuring Governor’s consent as practiced in the Lagos State by the Land Use Allocation Committee, the following guidelines give exhaustive categories and requirements.  However, human constraints through bureaucratic process and gratification as the usual practice can hardly be noticed on the stages listed except in reality.

6.01 Guidelines for Assignment, Sublease, Mortgage and Power of Attorney

1. An application form should be made on Land form 1c obtainable in the Consent Section.

2. The form should be completed with clarity to give all required information from the applicant.

3. The form 1c should be dated and signed by both parties to the transaction.

4. The completed application form should be accompanied on submission with the following:

(a) A certified True Copy of the Assignor’s (Donor’s title) document obtainable from the Lands Registry should be attached.

(b) A Cheque (Bank Certified) made payable in LAGOS STATE GOVERNMENT for an amount equal to 71/2%; 10%; 20% of the CONSIDERATION passing between the two parties should be attached as AN INITIAL DEPOSIT for consent fee. It should be noted that after the property has been inspected and valued an amount equal to the CAPITAL VALUE could be demanded as consent fee. If the deposit does not cover the amount demanded then the balance could have to be paid before approval can be granted.

(c) Current Tax Clearance Certificates of the two parties. In case of Mortgage’s Tax Clearance Certificate is required.

(d) Where one of the parties is a Limited Liability Company, the Internal Revenue Certificate of PAYE for its staff and current Tax Clearance Certificate for the Directors should be attached.

(e) In case of a developed land, action will be facilitated if application is accompanied with the Building Plan of the property AND Tenement Rate Receipt.

(f) In case of an undeveloped land, an affidavit in lieu of (e) above will suffice.

(g) 6 (six) copies of the Deed of which Consent is sought should be attached.

(h) If the title of the property is fee simple interest the clause in the bracket should be entered in the Deed, ( the Assignee herein mentioned hereby undertakes to pay all Government levies inclusive of Land Charges that may be imposed from time to time by the State Government).

5. Where the land is a State Land or covered by a Certificate of Occupancy, evidence of payment of Ground Rent and Land Charges up to date should be produced.

6. 99 Years term will be treated as ASSINGMENT / TRANSFER.

7. N100.00 (One Hundred Naira) Economic Development Levy Receipt for two parties.

8. N 7,500.00 (Seven Thousand, Five Hundred Naira) for Charting fee

9. N1,500.00 (One Thousand, Five Hundred Naira) for Endorsement fee AND N1,500.00 (One Thousand, Five Hundred Naira) for Form 1c.

10. Business Facilities 0.025% of the Mortgage Loan.

11. Evidence of submission of layout plans to Ministry of Physical Planning should accompany applications for Governor’s Consent on excised Villages / Settlement.

12. Please note that all payments made for processing of Consent transactions are NON-REFUNDABLE.

13. Acceptance of applications for processing of Governor’s consent is at the request of the applicant and does not cure any defect in title.  It is the responsibility of the applicant to ensure that title to the land, which is the subject matter of the application, is confirmed to be in order prior to submitting their application at the Directorate of Land Services.

14. Applicants are advised to make enquiries at the Survey Directorate as well as the Land Registry in relation to the title to the land, which is the subject matter of the application prior to submitting their application at the Directorate of Land Services.

15. Admin. Charge = N3,000.00.

6.02 Outline of Requirements in Categories

6.02.1 Mortgage Requirement

a) 6 copies of Deed.

b) Form 1C.

c) G / Rent Receipt or N. I. C.

d) Tenement rate receipt or affidavit in lieu of undevelop.

e) Certified true copy of title document.

f) Tax clearance certificate (in the case of Company Tax Clearance of Directors & Co. itself).

g) Development Levy receipt.

h) Bank draft for consent fee (i. e. approved % of the loan obtain) payable to Lagos State Government.

i) Covering letter addressed to the Director of Land Services.

6.02.2 Assignment Requirement

1) 6 copies of Deed.

2) Form 1C.

3) C. T. C. of title (N500.00) document.

4) Tax clearance certificate

5) Tenement rate receipt or affidavit in lieu of undevelop.

6) G / Rent Receipt.

7) Development levy receipt.

8) Charting fee receipt.

9) Bank draft for the 10% of C. V. payable to Lagos State Government.

10) Covering letter addressed to the Director of Land Services.

6.02.3 Ratification Requirement (L. U. A. C.)

1) Application Form (N1,000.00 + copy of receipt).

2) Land information certificate (Original).

3) 1 No. survey plan (sum print)

4) Tax clearance certificate

5) Development levy receipt.

6) Purchase receipt (duly stamped).

7) Locational sketch of site / ppty.

8) Covering letter to Executive Secretary,

Land Use Allocation Committee

Governor’s Office, Secretariat, Ikeja – Lagos.

6.03 The Place of Consent in Alienation of Right of Occupancy

Section 21 of the Act prohibits alienation of a customary right of occupancy without the consent of the Local Government.  Section 22 also prohibits alienation of a statutory right of occupancy without the consent of the Governor first had and obtained. But no such consent is required where an equitable mortgage of the right had earlier been created with the consent of the Governor so that there is no need to obtain consent to convert an equitable mortgage into a legal mortgage.  Also, no consent is required in the case of a reconveyance or release by a mortgage which mortgage was created with the consent of the Governor.

It is worthy of note that there is no provision in the Act that consent shall not be unreasonably withheld. Therefore, if consent is refused, there is nothing the affected party can do. It however appears that the provision is not broken if the parties merely entered into an agreement to assign, sublet, mortgage or for the grant of a licence.

The effect of failure or refusal to seek and obtain the requisite consent varies with the circumstances of the transaction. In the case of actual grants by the Governor or deemed grants over developed land in an urban area for example, alienation without consent only makes the transfer ineffectual and the instrument in relation thereto void. But where the purported transfer affects deemed grant on undeveloped land in an urban area which is subject to the half an hectare rule, a transfer of such land without Governor’s consent does not only make the instrument of transfer void, any party to such instrument shall also be guilty of an offence and liable on conviction to imprisonment for one year or a fine of N5,000.00.

All land situation non-urban areas are not transferable by virtue of Section 36(5) so that the issue of consent does not arise.  Any instrument purporting to transfer any land in a non-urban area is not only void, every party to such instrument shall be guilty of an offence and shall on conviction be liable to a fine of N5,000.00 or to imprisonment for one year.

It is however difficult to construe section 36 (5) as to non-alienation of land in non-urban areas strictly according to its natural meaning in view of Section 21 of the Act.  Section 21 provides:

“It shall not be lawful for any customary right of occupancy or any part thereof to be alienated by assignment, mortgage, transfer of possession, sublease or otherwise howsoever”.

b) without the consent of the Governor in cases where the property is to be sold by or under the order of any court under the provisions of the applicable Sheriffs and Civil Process Law.

c) In other cases without the approval of the appropriate local government.

The natural meaning of the foregoing provision may be stated as follows:

i) that any land the subject of a customary right of occupancy may be sold pursuant to a court order under the Sheriff and Civil Process Law with the consent of the Governor.

ii) that any other land the subject of a customary right of occupancy may be alienated with the consent of the appropriate local government.

A customary right of occupancy is only applicable to land ion non-urban areas and the provision of section 21 unequivocally permits alienation with the requisite consent.  Furthermore, section 21 like its counterpart section 22, applies to both actual and deemed grants.  The apparent conflict between the section 36(5) and section 21 is unfortunate and exhibits a striking example of bad drafting.

Any alienation of a right of occupancy contrary to the provisions of the act discussed above may be a ground for its revocation by the Governor for overriding public interest. But the Governor may instead of revoking a statutory right of occupancy impose payment of additional and penal rent for and in respect of each day during which the land or any portion thereof or any building or other works erected thereon shall be or remain in possession, control or occupation of any person whomsoever other than the holder.  But the acceptance of any such additional and penal rent shall be without prejudice to all or any of the powers conferred upon the Governor by that act.

7.00 CERTIFICATE OF OCCUPANCY (C of O)

Section 9 (1) of the Act provides:

“it shall be lawful for the Governor – 

(a) when granting a statutory right of occupancy to any person; or

(b) when any person is in occupation of land under a customary right of occupancy and applies in the prescribed manner; or

(c) when any person is entitled to a statutory right of occupancy, to issue a certificate under his hand in evidence of such right of occupancy”.

The significance of the Certificate of Occupancy issued under the hand of the Governor lies merely in evidencing title as opposed to conferment of title. Where title is defective, the Certificate of Occupancy evidences nothing and becomes a miserable scrap of paper.  Although it may be a prima facie evidence of title and raises a presumption that the holder is in exclusive possession and has a right of occupancy over the land, but where it is shown that another person has a better right to the grant, the court will, if asked to do so, set aside the grant. Thus, a certificate of occupancy does not create a right, it is only a presumption that the right exists.

While it is clear from the tenor of the Act and the orthodox conveyancing practice that a holder of an existing interest on land need not apply for a certificate of occupancy since there are other muniments of title upon which such person may rely as evidence of title, Section 9(I)(c) appears to suggest that “it shall be lawful for the Governor when any person is entitled to a statutory right of occupancy” to issue a certificate under his hand whether or not he applies in the prescribed manner as in Section 9(I)(b).  This may be dangerous for two reasons. First, where such a person in the position of a deemed grantee is issued with a certificate of occupancy, he automatically subject his tenure to conditions and provisions expressed on the face of the certificate or implied under the provisions of Section 10.  Secondly, where he is issued with a certificate and without lawful excuse, refuses or neglects to accept and pay for the certificate, the Governor may cancel same and recover from such person any expenses incidental thereto.  All doubts are dispelled however when Section 34 of the act is properly construed.  Section 34(3) provides:

“In respect of land to which subsection (2) of this section applies there shall be issued by the Governor on application to him in the prescribed form a certificate of occupancy if the Governor is satisfied that the land was, immediately before the commencement of this act vested in that person.”

Thus, with respect to such deemed grantees, this provision suggests that he shall be issued with a Certificate of Occupancy by the Governor where the land is in an urban area and he applies in the prescribed form.  A deemed grantee therefore is not bound to apply for an be issued with a certificate of occupancy.

7.01 Procurement of Certificate of Occupancy

Applications submitted for certificate of occupancy are classified into two (a) application for fresh allocation of government plot in respect of section 5(1) of the Act and (b) application for certificate of occupancy in respect of an existing interest in land acquired through private transactions, which comes under section 34 of the act.

An applicant who wants government plot for any purpose will need to obtain an application form or payment of non-refundable fees as may be prescribed fees. Having completed the form, the applicant submits it with the relevant document, which includes tax clearance, passport photographs and a declaration of age.  After satisfying all the necessary requirements, the application is submitted to the Land Use and Allocation Committee for final consideration in respect of Section 5 (1). If the applicant is successful, the grantee is expected to pay a prescribed plus the survey and registration fees before the certificate of occupancy is finally prepared and issued out. The prepared certificate of occupancy is forwarded with others for execution by the State Governor concerned before handling it to the allotted for keep.

On request for certificate of occupancy on land acquired by private treaty, in respect of Section 34 of the Act, the applicant will collect the relevant form on payment of prescribed fees. When the form is completed, it is returned to the Secretary of the Land-Use and Allocation Committee with the following documents – passport photographs, a photocopy of survey / site plan, tax clearance, evidence of title to the land and declaration of age.  The applicant will also pay the prescribed premium.

Any applicant should however be aware that it takes not less than six months to process the C of O in reality, where all things are equal. But otherwise, it may be pursued without any result.

7.02 Fee Structure and Requirement for Certificate of Occupancy in Lagos State

1. Land information Form N3,000.00 per plot.

2. Purchase of Certificate of Occupancy Form N2,500.00.

3. Capital Contribution Levy N30,000.00 payable to Lagos State Government.

4. Publication Fees N10,000.00 payable to Lagos State Government.

5. Development levy N100.00.

6. Land purchase receipt with stamp duty.

7. Owners Passport Photograph (4).

8. Tax Clearance certificate current 3 years.

9. Survey Plan (1 copy paper print, 3 copies cloth prints).

10. Building plan approval if under construction.

11. Tenement rate on completed building.

12. Sketch location of the subject site.

8.00 MULTIFARIOUS IMPLICATIONS OF THE LAND USE ACT

8.01 Effects on Housing Development

8.01.1 Various Constraints Besetting Housing Development

Potential housing developers encounter numerous constraints.  Applicants for residential plots within government layouts will have to provide; completed application forms, the payment of non-refundable prescribed fees and the production of the current three years tax clearance certificate.  Moreover, developers applying for certificate of occupancy over privately purchased land for any purpose, have to provide in addition to the above, land site / survey plan; agreement of sales of land which must be duly stamped and registered; an affidavit by the vendor; and customary right of occupancy in the case of non-urban designated land. In case the developer has partially or fully developed the land, a valuation certificate is required before granting certificate of occupancy.

If the developer is a company / institutional body, all the necessary forms must be completed with the Articles of Memorandum, Certificate of Incorporation, feasibility and viability report.  These procedures are too cumbersome.

In addition, the following fees / premiums are payable thus imposing further burden on a plot seeker:-

· Non-refundable application fee.

· Premium and ground rents.

· Survey fees.

· Alienation, fees (Mortgage; gift, lease, assignment, etc.)

Going through all these protective rigmarole stages before a certificate of occupancy can be granted, it is clear and certain that land is beyond the reach of the less privileged in the society, contrary to the preamble of the Land Policy that guarantee “the right of all Nigerians to use and enjoy land in Nigeria and natural fruits thereof in sufficient quantity and to enable them provide for the sustenance of themselves and their family”. The search for “a land policy that would make land more readily available at reasonable rates for individuals, corporate bodies and the government” is defeated.  The operators of the policy have made it impossible for the problems of access to land rights on equal basis to be solved.

8.01.2 Reduction in the Rate of Housing Development

The great discrepancies between the number of applicants for allocation of plots for all uses and those eventually approved and issued certificate of occupancy to date are manifestations that the implementation of the obvious revolutionary lofty objectives for which the Act was promulgated, are faulty, thus slowed down or reduced the rate of housing development.  It is a truism that no development is allowed without a clear title to the land vested by the granting of certificate of occupancy. 

It should be conceded that, considering the number of prospective plot seekers, the government layout is grossly inadequate. This inadequacy of government layout sites is partially responsible for a situation where individuals and corporate bodies still purchase land from ‘land owners’ and speculators and later pay huge premium to government in order to secure certificate of occupancy.  This is not good enough. The overall result is loading on building costs.

8.01.3 Bureaucratic Delay in the Processing of Applications for Certificate of Occupancy and Allocation of Plots

When all the application forms have been submitted, with all the necessary requirements met, there are undue delays in processing for approval ‘allotable’ plots.  In spite of the deadlines, which are often given for treating application given by the Governments, many applications take upwards of months or years in some cases, to process.  This invariably, makes it impossible or outright difficult for housing development.  Consequently, people resort to buying land privately in the black market.

There is also undue delay in the issuing of certificate of occupancy due to the deliberate efforts of some unscrupulous ministry officials who want to take “gratification”, “kick back”, “bribe”, “tipping” before processing the forms of applicants.

During the Second Republic (1979 – 1983) there were instances when land became a potent weapon to fight political opponents.  In some cases there were deliberate refusal to process a political opponents application.  These delays led many who would have invested in housing development purposefully, to divert their resources to other profitable ventures.

8.01.4 Haphazard Situation of Infrastructure on Government Layouts

The government layout sites are often located in the outskirts of the existing urban towns.  The sites are not adequately serviced with basic infrastructure facilities such as pipe borne water, electricity, and good access road to link the remote location of these ‘estate’ with the city. Telephone cables are non-existence. These are the basic amenities that could attract potential occupiers into these sites.  The layouts are also too far from the center of the town where commercial activities are booming, hence, prospective business tycoons who would like to invest in commercial ventures tend to look for an area where they could obtain the highest return on their investment rather than government layout plots located in remote corners of the urban settlements.

8.02 Implications on Urban Regional Planning

There is no gainsaying about the fact that the governments at the three tiers, have and continue to have easier access to land and at minimal cost in reasonable quantity for public purposes.  Moreover, private individuals, organizations and corporate bodies have easier access to land through the government than hitherto.  Therefore, it is a fact to state that availability of land is not a barrier to any government intention to execute development projects that are in the interest of the public.  Though the Act makes no provision for initiation and execution of any scheme, master plan, regional plan or even layout development plan, it is implied from the new 1992 planning decree that these could still be done with effective control of development, and overall good physical planning.  The fact that the Act provides that no person can acquire and therefore develop more than a plot of undeveloped land in urban area of a state shows, in stronger terms, that control of development could be effective if the government uses the existing machinery for doing so as provided for by the existing planning legislation.  The Act has not debarred private land owners prior to the enactment of the act to prepare layout plans in any state, except that this has to be done with consent of the governor.

However, large scale planning and development activities on a continuous basis are undertaken by private individuals, organizations and corporate bodies.  Their activities actually constitute the focus of development control, providing challenges to physical planners, estate agents and other planning related professions. The Act in a way limits what the private owners of land could do.  Restricted access to private land has resulted in rapid emergence of slum areas housing many urban dwellers; poor planning and inefficiency managed urban and rural infrastructure and public services.  Indeed, these affect the physical blight and appearance of the cities and of course the quality of life of the residents.

The act limits the extent of land an individual can acquire and therefore develop.  It is unfortunate that the governments have not responded to the challenges posed by the need for providing land for development activities.  In fact, government bureaucracy, decline in public investments in property development over the years and lack of continuity in public programmes have made it near impossible to make land readily available to private individuals and organizations.  For the same reasons that the governments have been unable to provide physical development plans through which effective development and overall physical planning could be achieved.

Moreover, by an act of omission or commission the act does not define or give criteria on what an “urban” area is, leaving it to the manipulation of the governor. Therefore, no one contravenes in any other area (non-urban area) of the state.  This further perpetuates haphazard growth of development in the rural areas.  The Act also treats with disdain the role of physical planners in the control and management of land. In the first instance the Act (s. 3, Cap. 202 LN, 1990) specifies estate surveyors, land officers and legal officers as members of Land Use Allocations and Advisory Committee without a mention of a physical planner.

More importantly, by the time the Act was prepared and enacted, there was no due reference to the existing planning law and indeed future planning law.  It is expected that a land tenure legislation in the late 1970s like the Act would incorporate some aspects of planning laws with a view to ensuring that development on land is effectively controlled and planning problems arising from complex operations of the existing land tenure system are resolved.  Urban area in particular ought to have been declared planning areas so that preparation of layouts and zoning of areas for the proper control of development would be part of the legislation.

In a way the act alienates physical planning from control and management of land and does not accord planning the priority it deserves as an important activity that would ensure orderly development of various activities of land.  It is perhaps for this reason that almost thirty years after the enactment of the Act, cities and rural centres are far from being described as planned. Land fragmentation is still very apparent. What is more, the Act is made very central to the 1992 planning law with respect to land matters. The new law pretends as if everything is all right with the Act, and as such tied the operations of the development activities on land to the Act.

Another implication of the Act on physical development in Nigeria is the inability of the state to benefit from federal government planning programmes intended to address acute problems such as inadequate housing and provision of basic infrastructures.  This arises from the conflict between the federal and state government in terms of the administration of Land Use Act.  The Act vests in the state governor ownership of all land in the state as well as the power to revoke a right of occupancy on any land.  Thus, the federal government has no power to acquire land directly in any part of the country (other than the federal capital territory, Abuja) except through the state governor, though the latter has the duty to ensure that land is identified for the former for public purpose as Section 28 of the Acts states.

8.03 Implications on Estate Development

The furore over the land law is in view of the value placed on land and the Act aimed at being a check to the land grabbing tendencies of land speculators who make fantastic gains from buying and selling land.

It was also to reduce the influence of traditional rulers who, prior to the enactment, wielded tremendous power over land.  Arguments for and against the land law is attributable to the complexities in the provisions, an evidence of faulty legal drafting as the job was presumably done in a hurry.

With the Land Use Act, ownership of land in a state is vested in the State Governor who holds it in trust for the people. But how has this been affecting estate development?

When the military administration was enacting the law, it had in mind the ease to acquire land readily for its projects and that is yielding fruits for the civilian administration. This is largely in the area of housing which is not without some problems. Since the Act provides for compensation or alternative plots of land in cases of compulsory acquisition, government is often faced with the problem of resettlement.

The Land Use Act is not helping in the establishment of agricultural estates, at least, as far as private individuals are concerned. The Land Use Act has diminished the value of farmers’ land that could serve as security.  This is a dangerous precedence particularly as the nation is desirous of becoming self-dependent in food production.  The same applies to industries as land is becoming more costly.

In Lagos State, industrialists complain that the ground rents and development charges introduced by the state government under the land policy of the new order are too exorbitant.  A cursory examination of the Land Use Act reveals its socialist context since land, being a major factor of production, is involved.  Now that Nigeria is not operating a socialist ideology, it will be better if the Act is reviewed.  The militocracy, being a dictatorship, can do what it likes as decisions and their implementations are with alacrity.  This is absent in civilian governments.  Civilian process is generally slow due to administrative bureaucracy, and subsequent delay to execute projects, otherwise the Land Use Act would have made meaningful impact.

A review which will make it possible for individuals to establish estates might be a solution, though this is not without its problem.

Moreover, the banks no longer use land as a collateral security, private citizens pay expensively to obtain certificates of occupancy and suffer intolerable delay before obtaining them.  The provisions of the law are not being obeyed and private dealings in land still go on.  The Land Use Act is fastly becoming a useless Act. The Act has stripped the masses of their right to land and vested such rights in the elites who alone could fight for certificate of occupancy.

8.04 Building Plan Approval Process Implications

Perhaps, the most potent of all the institutional hurdles which a house developer must overcome outside the acquisition of urban land is the approval of the proposed building plan through the appropriate local planning authority.  Town planning regulations in Nigeria stipulate that before a house / building may be erected in any urban area of Nigeria, it must have an approval building plan from the appropriate Local Planning Authority (LPA).

The building plan approval process begins with the submission of a typical building plan.  The items in the plan approval package would include floor plans, elevation and sections of the proposed building and out-buildings including structural details of any reinforced concrete works. In addition, the plan must show the siting of the building on the plot of land, the existing or proposed access roads, drainage and the location septic tanks or soakaway pit.  With the land survey plan and five copies of the building plan in hand; the prospective landlord or developer goes to the appropriate LPA to begin the often cumbersome and time-consuming process of plan approved.  The plan is submitted to the authority’s registry where it is stamped as being received.

Following this application, land inspections from the LPA would visit the site and later write their reports.  On the basis of their reports, the building plan is either approved, requested to be modified and re-submitted or rejected. Various reasons could cause the plan to be rejected. These include the submission of incomplete plan, contravention of planning regulations such as insufficient setbacks on the drawings or the intention of the developer to erect residential structures in commercial or industrial plots or vice versa.

In addition to these, there are some other minor structural problems that often cause the delay in the plan approval process.  Most LPAs have no serviceable vehicles to perform their functions. For example, building site inspectors on whore reports the approval or rejection of the building plan is based, often have prospective developers whose land is to be inspected to convey them to the site and back to the office. This has two implications, first, it gives room for collusion between the LPA officer and the developer with the possibility of the officer compromising the circumstances of his office by overlooking some aspects of the site that should be corrected.  This might explain the existence of some approved buildings abutting the road or causing some public nuisance.

Secondly, this process ensures that the LPA site inspector cannot inspect more than a few building sites on any given day. This is logical because not all prospective developers have cars with which to convey him / her. The site inspectors are very few and the sites they inspect may be many miles from each other and from their office.  These cause a backlog of inspection duties for the site inspectors and hence undue delay in the approval process. Even when the plans are complete and correct when submitted, the process still gets unduly prolonged through the bureaucratic mechanism of pushing the plan file from one officer to the other.

All the processes often take between 6 and 12 months to complete sometimes longer.  The common belief among draughts men who visit the LPAs daily on behalf of their clients (and to earn their livelihood) is that the process could be significantly speeded up if the developer is willing to “negotiate” his way through the maze of hierarchical and bureaucratic set-ups. In practice, getting a plan approved by a landlord or prospective developer unwilling or unable to work his way through can be a traumatic experience.

9.00 CONCLUSION

The land-use Act of 1978 is a revolutionary legislation in the area of landholding in Nigeria. Its enactment was necessitated by a number of socio-economic factors militating against conferment of valid title to land, the realization of use and enjoyment of land in Nigeria for the sustenance of Nigerians and the effective utilization of land by private entrepreneurs and the government for purposes of development.

The use of Act by the government to justify deprivation and eviction of the people forcefully in order to achieve any objective of Land Use Act in disguise, is a mere attempt to trample upon the basic right of the people.  No doubt the objectives are rarely achieved in that the act of indiscriminate displacement without due recognition for compensation naturally causes the masses to shift elsewhere. This certainly incite the emergence and continual growth of slum.  Certainly, this vicious cycle will repeat itself except there is adequate provision for the common interest of the people by the Land Use Act either through ratification or review on the constricted procedure towards approval of plans for development. 

It is thus evident that the promulgation of the decree practically aims at revoking the right of the people by subjecting them rigorous process, which eventually derails them from procuring their right and access to ideal living.

In view of the implications of the Land Use Act, it can be inferred that undue delays at almost all levels which characterize the process unnecessarily, citizens who straight forwardly strive to obtain approval before starting actual construction.  This significantly reduces the number of housing units that could come to the housing market at any given time.  The alternative is for people to build without applying for any building plan as is common in some of the urban centers.  The consequence of this is the unwielding and spurious development of our cities and the creation of high-density slums, even in areas where there are opportunities to create and ensure orderly development. Thus, the existing building plan approval process ensures reduction in the quantity of housing units that people can have access to, as it encourages the uncoordinated growth of Nigeria cities and with this is the low quality of the housing units in the newly created slums.

APPENDIX

LAND USE ACT, 1978

ACT NO. 6

(29TH MARCH, 1978)

Commencement
Whereas it is in the public interest that the rights of all Nigerians to the land of Nigeria be asserted and preserved by law:


And whereas it is also in the public interest that the rights of all Nigerians to use and enjoy land in Nigeria and the natural fruits thereof in sufficient quantity to enable them to provide for the sustenance of themselves and their families should be assured, protected and preserved:

NOW THEREFORE, THE FEDERAL MILITARY GOVERNMENT hereby decrees as follows:



Part I – General

Vesting of all land in the State.
1. Subject to the provisions of this Decree, all land comprised in the territory


of each State in the Federation are hereby vested in the Military Governor of that State and such land shall be held in trust and administered for the use and common benefit f all Nigerians in accordance with the provisions of this Decree.

Control and management
 
     2.– (1)  As from the commencement of this Decree – (a) all land in of land; advisory bodies.


     urban areas shall be under the control and management of the Military 

     Governor of each State; and

b) all other land shall, subject to this Decree, be under the control and management of the Local Government within the area of jurisdiction of which the land is situated.

(2) There shall be established in each State a body to be known as ‘the Land Use and Allocation Committee’ which shall have responsibility for –

(a) advising the Military Governor on any matter connected with the management of land to which paragraph (a) of subsection (1) above relates:

(b) advising the Military Governor on any matter connected with the resettlement of persons affected by the revocation of rights of occupancy on the ground of overriding public interest under this Decree; and

(c) determining disputes as to the amount of compensation payable under this Decree for improvements on land.

(3) The Land Use and Allocation Committee shall consist of such number of persons as the Military Governor may determine and shall include in its membership – 

(a)  not less than two persons possessing qualifications approved for appointment to the public service as estate surveyors or land officers and who have had such qualification for not less than five years; and

(b) a legal practitioner.

(4) The Committee shall be presided over by such one of its members as may be designated by the Military Governor and, subject to such directions as may be given in that regard by the Military Governor, shall have power to regulate its proceedings.

(5) There shall also be established for each Local Government a body to be known as ‘the Land Allocation Advisory Committee’ which shall consist of such persons as may be determined by the Military Governor acting after consultation with the Local Government and shall have responsibility for advising the Local Government on any matter connected with the management of land to which paragraph (b) of subsection (1) above relates.

Designation of urban Areas.
     3. Subject to such general conditions as may be specified in that behalf by


     the National Council of States, the Military Governor may for the purposes of

this Decree by order published in the State Gazette designate the parts of the area of the territory of the State consisting land in an urban area.

Applicable law for the interim
     4. Until other provisions are made in that behalf and, subject to the 

Management of land.
provisions of this Decree, land under the control and management of the Military Governor under this Decree shall be administered –

(a) in the case of any State where the Land Tenure Law of the former      Northern Nigeria applies, in accordance with the provisions of that Law; and

(b) in every other case, in accordance with the provisions of the State Land Law applicable in respect of State land in the State.

And the provisions of the Land Tenure Law or the State Land Law, as the case may be, shall effect with such modifications as would bring those Laws into conformity with the Decree or its general intendment.

Powers of the Military Governor
5. – (1) It shall be lawful for the Military Governor in respect of land, whether or

in relation to land.

not in an urban area –





(a) to grant statutory rights of occupancy to any person for all purposes;





(b) to grant easements appurtenant to statutory rights of occupancy; 

(c) to demand rental for any such land granted to any person;

(d) to revise the said rental –

i. at such intervals as may be specified in the certificate of occupancy; or

ii. where no intervals are specified in the certificate of occupancy at any time during the term of the statutory right of occupancy;

(e) to impose a penal rent for a breach of any covenant in a certificate of occupancy requiring the holder to develop or effect improvements on the land the subject of the certificate of occupancy and to revise such penal rent as provided in section 19;

(f) to impose a penal rent for a breach of any condition, express or implied, which precludes the holder of a statutory rights of occupancy from alienating the right of occupancy or any part thereof by sale, mortgage, transfer or possession, sub-lease or bequest or otherwise howsoever without the prior consent of the Military Governor.

(g) to waive, wholly of partially, except as otherwise prescribed, all or any of the covenants or conditions to which a statutory right of occupancy is subject where, owing to special circumstances, compliance therewith would be impossible or great hardship would be imposed upon the holder;

(h) to extend as otherwise prescribed, the time to the holder of a statutory right of occupancy for performing any of the conditions of the right of occupancy upon such terms and conditions as he may think fit.

(2) Upon the grant of a statutory right of occupancy under the provisions of subsection (1) of this section, all existing rights to the use and occupation of the land which is the subject of the statutory right of occupancy shall be extinguished.

Powers of Local Government in
6. – (1) It shall be lawful for a Local Government in respect of land not in an

relation to land not in 

urban area –

urban areas.


(a) to grant customary rights of occupancy to any person or organization for the use of land in the Local Government area for agricultural, residential and other purposes;

(b) to grant customary rights of occupancy to any person or organization for the use of land for grazing purposes and such other purposes ancillary to agricultural purposes as may be customary in the Local Government area concerned.

(2) No single customary right of occupancy shall be granted in respect of an area of land in excess of 500 hectares if granted for agricultural purposes, or 5,000 hectares if granted for grazing purposes, except with the consent of the Military Governor.

(3) It shall be lawful for a Local Government to enter upon, use and occupy for public purpose any land within the area of its jurisdiction which is not –

(a) land within an area declared to be an urban area pursuant to section 3 of this Decree;

(b) the subject of a statutory right of occupancy;

(c) within any area compulsorily acquired by the Government of the Federation or of the State concerned;

(4) The Local Government shall have exclusive rights to the lands so occupied against all persons except the Military Governor.

(5) The holder and the occupier according to their respective interests of any customary right of occupancy revoked under subsection (2) shall be entitled to compensation for the value at the date of revocation of their unexhausted improvements.

(6) Where land in respect of which a customary right of occupancy is revoked under this Decree was used for agricultural purposes by the holder, the Local Government shall allocate to such holder alternative land for use for the same purpose.

(7) If a Local Government refuses or neglects within a reasonable time to pay compensation to a holder and an occupier according to their respective interest under the provisions of subsection (5), the Military Governor may proceed to the assessment of compensation under section 29 and direct the Local Government to pay the amount of such compensation to the holder and occupier according to their respective interests.

Restriction on rights of

7. It shall not be lawful for the Military Governor to grant a statutory right of

Persons under age of 21.
occupancy or consent to the assignment or subletting of a statutory right of occupancy to a person under the age of twenty-one years:


Provided that –

(a) where a guardian or trustee for a person under the age of 21 has been duly appointed for such purpose the Military Governor may grant or consent to the assignment or subletting of a statutory right of occupancy to such guardian or trustee on behalf of such person under age;

(b) a person under the age of twenty-one years upon whom a statutory right of occupancy devolves on the death of the holder shall have the same liabilities and obligations under and in respect of his right of occupancy as if he were of full age notwithstanding the fact that no guardian or trustee has been appointed for him.

Special contracts.
8. Statutory right of occupancy granted under the provisions of section 5(1)(a) shall be for a definite term and may be granted subject to the terms of any contract which may be made by the Military Governor and the holder not being inconsistent with the provisions of this Decree.

Certificates of occupancy
(9) It shall be lawful for the Military Governor –

(a) when granting a statutory right of occupancy to any person; or

(b) when any person is in occupation of land under a customary right of occupancy and applies in the prescribed manner; or

(c) when any person is entitled to a statutory right of occupancy, to issue a certificate under his hand in evidence of such right of occupancy.

(2) Such certificate shall be termed a certificate of occupancy and there shall be paid therefore by the person in whose name it is issued, such fee (if any) as may be prescribed.

(3) If the person in whose name a certificate of occupancy is issued, without lawful excuse, refuses or neglects to accept and pay for the certificate, the Military Governor may cancel the certificate and recover from such person any expenses incidental thereto, and in the case of a certificate evidencing a statutory right of occupancy to be granted under paragraph (a) of subsection (1) the Military Governor may revoke the statutory right of occupancy.

(4) The terms and conditions of a certificate of occupancy granted under this Decree and which has been accepted by the holder shall be enforceable against the holder and his successors in title, notwithstanding that the acceptance of such terms and conditions is not evidenced by the signature only or, in the case of a corporation, is evidenced by the signature only of some person purporting to accept on behalf of the corporation.

Conditions and provisions

Every certificate of occupancy shall be deemed to contain provisions to the

Implied in certificates of

following effect –

occupancy.


(a) that the holder binds himself to pay to the Military Governor the amount found to be payable in respect of any unexhausted improvements existing on the land at the date of his entering into occupation;


(b) that the holder binds himself to pay to the Military Governor the rent fixed by the Military Governor and any rent which may be agreed or fixed on revision in accordance with the provisions of section 16.

Power of Military Governor or 
11. The Military Governor or any public officer duly authorized by the Military 

Public Officer to enter and 
Governor in that behalf shall have the power to enter upon and inspect the land

inspect land and improvements. 
comprised in any statutory right of occupancy or any improvements effected 


thereon at any reasonable hours in the day time and the occupier shall permit and give free access to the Military Governor or any such officers so to enter and inspect.

Powers of Military Governor to
12. – (1) It shall be lawful for the Military Governor to grant a licence to any

grant licences to take building
person to enter upon any land which is not the subject of a statutory right of

materials.
occupancy or of a mining lease, mining right or exclusive prospecting licence granted under the Minerals Act or any other enactment, and remove or extract there from any stone, gravel, clay, sand or other similar substance (not being a mineral within the meaning assigned to that term in the Minerals Act) that may be required for building or for the manufacture of building materials.


(2) Any such licence may be granted for such period and subject to such conditions as the Military Governor may think proper or as may be prescribed.


(3) No such licence shall be granted in respect of an area exceeding 400 hectares.


(4) It shall not be lawful for any licensee to transfer his licence in any manner whatsoever without the consent of the Military Governor first had and obtained and nay such transfer effected without the consent of the Military Governor shall be null and void.


(5) The Military Governor may cancel any such licence if the licensee fails to comply with any of the conditions of the licence.

Duty of occupier of statutory
13.– (1) The occupier of a statutory right of occupancy shall at all times maintain

right of occupancy to maintain
in good and substantial repair to the satisfaction of the Military Governor, or of

beacons.
such public officer as the Military Governor may appoint in that behalf, all beacons or other land marks by which the boundaries of the land comprised in the statutory right of occupancy are defined and in default of his so doing the Military Governor or such public officer as aforesaid may by notice in writing require the occupier to define the boundaries in the manner and within the time specified in such notice.


(2) If the occupier of a statutory right of occupancy fails to comply with a notice served under subsection (1) of this section, he shall be liable to pay the expenses (if any) incurred by the Military Governor in defining the boundaries which the occupier has neglected to define.

Exchange rights of
14. Subject to the other provisions of this Decree and of any laws relating to way

Occupancy.
leaves, to prospecting for minerals or mineral oils or to mining or to oil pipelines and subject to the terms and conditions of any contract made under section 8, the occupier shall have exclusive rights to the land the subject of the statutory right of occupancy against all persons other than the Military Governor.

The right to improvements.
15. During the term of a statutory right of occupancy the holder –


(a) shall have the sole right to and absolute possession of all the improvements on the land;


(b) may, subject to the prior consent of the Military Governor, transfer, assign or mortgage any improvements on the land which have been effected pursuant to the terms and conditions of the certificate of occupancy relating to the land.

PART III – RENTS

Principles to be observed in
16. In determining the amount of the original rent to be fixed for any particular

fixing and revising rents.
land and the amount of the revised rent to be fixed on any subsequent revision of rent, the Military Governor – 

(a) shall take into consideration the rent previously fixed in respect of any other like land in the immediate neighbourhood, and shall have regard to all the circumstances of the case;

(b) shall not take into consideration any value due to capital expended upon the land by the same or any previous occupier during his term or terms of occupancy, or any increase in the value of the land the rental of which is under consideration, due to the employment of such capital.

Power of Military Governor to
17. – (1) The Military Governor may grant a statutory right of occupancy free of

grant rights of occupancy free
rent or at a reduced rent in any case in which he is satisfied that it would be in 

for rent or at reduced rent.

the public interest to do so.


(2) Where a statutory right of occupancy has been granted free of rent the Military Governor may, subject to the express provisions of the certificate of occupancy, nevertheless impose a rent in respect of the land the subject of the right of occupancy if and when he may think fit.

Acceptance of rent not to
18. Subject to the provisions of sections 20 and 21, the acceptance by or on

operate as a waiver of forfeiture.
behalf of the Military Governor of any rent shall not operate as a waiver by the


Military Governor of any forfeiture accruing by reasons of the breach of any covenant or condition, express or implied, in any certificate of occupancy granted under this Decree.

Penal rent.
19. – (1) When in any certificate of occupancy the holder has covenanted to develop or effect improvements on the land the subject of the certificate of occupancy and has committed a breach of such covenant, the Military Governor may – 

(a) at the time of such breach or at any time thereafter, so long as the breach remains unremedied, fix a penal rent which shall be payable for twelve months from the date of such breach; and

(b) on the expiration of twelve months from the date of such breach and on the expiration of every subsequent twelve months so long as the breach continues revise the penal rent to be paid.

(2) Such penal rent or any revision thereof shall be in addition to the rent reserved by the certificate of occupancy and shall be recoverable as rent:

Provided that the first penal rent fixed shall not exceed the rent so reserved and any revised penal rent shall not double the penal rent payable in respect of the twelve months preceding the date of revision.

(3) If the Military Governor fixes or revises a penal rent he shall cause a notice in writing to be sent to the holder informing him of the amount thereof and the rent so fixed or revised shall commence to be payable one calendar month from the date of the receipt of such notice.

(4) If the breach for which a penal rent has been imposed is remedied before the expiration of the period for which such rent has been paid, the Military Governor may in his discretion refund such portion of the penal rent paid for such period as he may thing fit,

(5) The fact that a penal rent or a revised penal rent has been imposed shall not preclude the Military Governor, in lieu of fixing a subsequent penal rent, from revoking the statutory right of occupancy:

Provided that the statutory right of occupancy shall not be revoked during the period for which a penal rent has been paid.

Additional penal rent for

20.– (1) If there has been any breach pf any of the provisions of section 22 or 23

unlawful alienation.
the Military Governor may in lieu of revoking the statutory right of occupancy concerned demand that the holder shall pay an additional and penal rent for and in respect of each day during which the land the subject of the statutory right of occupancy or any portion thereof or any buildings or other works erected thereon shall be or remain in the possession, control or occupation of any person whomsoever other than the holder.


(2) Such additional and penal rent shall be payable upon demand and shall be recoverable as rent.


(3) The acceptance by or on behalf of the Military Governor of any such additional and penal rent shall not operate as a waiver by the Military Governor of any breach of section 22 or 23 which may continue after the date up to and in respect of which such additional and penal rent has been paid or is due and owing and the Military Governor shall accordingly be entitled to exercise in respect of any such continuing breach all or any of the powers conferred upon him by this Decree.

PART IV – ALIENATION AND SURRENDER OF RIGHTS OF OCCUPANCY

Prohibition of alienation of
21 It shall not be lawful for any customary right of occupancy or any part thereof

customary right of occupancy
to be alienated by assignment, mortgage, transfer of possession, sublease or

except with requisite consent
otherwise howsoever –

or approval.

(a) without the consent of the Military Governor in cases where the property is to be sold by or under the order of any court under the provisions of the applicable Sheriffs and Civil Process Law; or

(b) in other cases without the approval of the approval of appropriate Local Government.

Prohibition of alienation of

22. It shall not be lawful for the holder of a statutory right of occupancy granted

statutory right of occupancy
by the Military Governor to alienate his right of occupancy or any part thereof by

without consent of Military

assignment, mortgage, transfer of possession, sublease or otherwise howsoever

Governor.
without the consent of the Military Governor first had and obtained:


Provided that the consent of the Military Governor  –

(a) shall not be required to the creation of a legal mortgage over a statutory right of occupancy in favour of a person in whose favour an equitable mortgage over the right of occupancy has already been created with the consent of the Military Governor;

(b) shall not be required to reconveyance or release by a motgagee to a holder or occupier of a statutory right of occupancy which that holder or occupier has mortgaged to that mortgagee with the consent of the Military Governor;

(c) to the renewal of a sub-lease shall not be presumed by reason only of his having consented to the grant of a sub-lease containing an option to renew the same.

(2) The Military Governor when giving his consent to an assignment, mortgage or sub-lease may require the holder of a statutory right of occupancy to submit an instrument executed in evidence of the assignment, mortgage or sub-lease and the holder shall when so required deliver the said instrument to the Military Governor in order that the consent given by the Military Governor under sub-section (1) may be signified by endorsement thereon.

Sub-under-leases.
23. – (1) A sub-lease of a statutory right of occupancy may, with the prior consent of the Military Governor and with the approval of the holder of the statutory right of occupancy, demise by way of sub-under-lease to another person the land comprised in the sub-lease held by him or any portion of the land.


(2) The provision of subsection (2) of section 22 shall apply mutates mutandis to any transaction effected under subsection (1) of this section as if it were a sublease granted under section 22.

Devolution of rights of
24. The devolution of the rights of an occupier upon death shall – 

occupancy on death.

(a) in the case of a customary right of occupancy, unless non customary law or any other customary law applies be regulated by the customary law existing in the locality in which the land is situated; and

(b) in the case of a statutory right of occupancy (unless any non-customary law or other customary law applies) be regulated by the customary law of the deceased occupier at the time of his death relating to the distribution of property of like nature to a right of occupancy:

Provided that  – 

(a) no customary law prohibiting, restricting or regulating the devolution on death to any particular class of persons or the rights to occupy any land shall operate to deprive any person of any beneficial interest in such land (other than the right to occupy the same) or in the proceeds of sale thereof to which he may be entitled under the rules of inheritance of any other customary law;

(b) a statutory right of occupancy shall not be divided into two or more parts on devolution by the death of the occupier, except with the consent of the Military Governor.

Effect of deed or will where
25 In the case of the devolution or transfer of rights to which any non-customary

Non-customary law applies.
law applies, no deed or Will shall operate to create any proprietary right over land except that of a plain transfer of the whole of the rights of occupation over the whole of the land.

Null and void transactions
26. Any transaction or any instrument which purports to confer on or vest in any

and instruments.
person any interest or rights over land other than in accordance with the provisions of this Decree shall be null and void.

Surrender of statutory
27. The Military Governor may accept on such terms and conditions as he may 

rights of occupancy.
think proper the surrender of any statutory right of occupancy granted under this Decree.

PART V – REVOCATION OF RIGHTS OF OCCUPANCY AND COMPENSATION THEREFOR

Power of Military Governor to
28– (1) It shall be lawful for the Military Governor to revoke a right of occupancy

revoke rights of occupancy.
for overriding public interest.

(2) Overriding public interest in the case of a statutory right of occupancy means–

(a) the alienation by the occupier by assignment, mortgage, transfer of possession, sublease, or otherwise of any right of occupancy or part thereof contrary to the provisions of this Decree or of any regulations made thereunder;

(b) the requirement of the land by the Government of the State or by a Local Government in the State, in either case for public purposes within the State, or the requirement of the land by the Government of the Federation for public purposes of the Federation;

(c) the requirement of the land for mining purpose or oil pipelines or for any purpose connected therewith.

(3) Overriding public interest in the case of a customary right of occupancy means – 

(a) the requirement of the land by the Government of the State or by a Local Government in the State, in either case for public purposes within the State, or the requirement of the land by the Government of Federation for public purpose of the Federation;

(b) the requirement of the land for mining purpose or oil pipelines or for any purpose connected therewith;

(c) the requirement of the land for the extraction of building materials;

(d) the alienation by the occupier by sale, assignment, mortgage, transfer of possession, sublease, bequest or otherwise of the right of occupancy without the requisite consent or approval.

(4) The Military Governor shall revoke a right of occupancy in the event of the issue of a notice by or on behalf of the head of the Federal Military Government if such notice declares such land to be required by the Government for public purposes.

(5) The Military Government may revoke a statutory right of occupancy on the 

ground of – 

(a) a breach of any of the provisions which a certificate of occupancy is by section 10 deemed to contain:

(b) a breach of any term contain in the certificate of occupancy or in any special contract made under section 8;

(c) a refusal or neglect to accept and pay for a certificate which was issued in evidence of a right of occupancy but has been cancelled by the Military Governor under subsection (3) of section 10.

(6) The revocation of a right of occupancy shall be signified under the hand of a public officer duly authorized in that behalf by the Military Governor and notice thereof shall be given to the holder.

(7) The title of the holder of a right of occupancy shall be extinguished on receipt by him of a notice given under subsection (5) or on such later date as may be stated in the notice.

Compensation payable on

29. – (1) If a right of occupancy is revoked for the cause set out in paragraph (b) 

revocation of right of occupancy
of subsection (2) of section 28 or in paragraph (a) or (c) of subsection (3) of the

by Military Governor in 

same section, the holder and the occupier shall be entitled to compensation for 

certain cases.
the value at the date of revocation of their unexhausted improvements.


(2) If a right of occupancy is revoked for the cause set out in paragraph (c) of subsection (2) of section 28 or in paragraph (b) of subsection (3) of the same section the holder and the occupier shall be entitled to compensation under the appropriate provisions of the Minerals Act or the Mineral Oils Act or any legislation replacing the same.


(3) If the holder or the occupier entitled to compensation under this section is a community the Military Governor may direct that any compensation payable to it shall be paid – 

(a) to the community; or

(b) to the Chief or leader of the community to be disposed of by him for the benefit of the community in accordance with the applicable customary law; or

(c) into some fund specified by the Military Governor for the purpose of being utilized or applied for the benefit of the community.

(4) Compensation under subsection (1) of this section shall be, as respects – 

(a) the land, for an amount equal to the rent, if any, paid by the occupier during the year in which the right of occupancy was revoked;

(b) buildings, installation or improvements thereon, for the amount of the replacement cost of the building, installation or improvement, that is to say, such cost as may be assessed on the basis of the prescribed method of assessment as determined by the appropriate officer less any depreciation, together with interest at the bank rate for delayed payment of compensation and in respect of any improvement in the nature of reclamation works, being such cost thereof as may be substantiated by documentary evidence and proof to the satisfaction of the appropriate officer;

(c) crops on land apart from any building, installation or improvement thereon, for an amount equal to the value as prescribed and determined by the appropriate officer.

(5) Where the land in respect of which a right of occupancy has been revoked forms part of a larger area the compensation payable shall be computed as in subsection (4)(a) above less a proportionate amount calculated in relation to that part of the area not affected by the revocation but of which the portion revoked forms a part and any interest payable shall be assessed and computed in the like manner.

(6) Where there is any building, installation or improvement or crops on the land to which subsection (5) applies, then compensation shall be computed as specified hereunder, that is as respects – 

(a) such land, on the basis specified in that subsection;

(b) any building, installation or improvement or crops thereon (or any combination of two or all of those things) on the basis specified in that subsection and subsection (4) above, or so much of those provisions as are applicable, and any interest payable under those provisions shall be computed in like manner.

(7) For the purposes of this section, ‘installation’ means any mechanical apparatus set up or put in position for use or materials set up in or on land or other equipment, but excludes any fixture in or on any building.

Reference to dispute as 

30. Where there arises any dispute as to the amount of compensation calculated

to compensation.
in accordance with the provisions of section 29, such dispute shall be referred to the appropriate Land Use and Allocation Committee.

Exclusion of the application
31. The provisions of the Public Lands Acquisition (Miscellaneous Provisions) 

of the Public Lands Acquisition
Decree 1976 shall not apply in respect of any land vested in, or taken over by, 

(Miscellaneous Provisions)
the Military Governor or any Local Government pursuant to this Decree or the 

Decree 1976. 1976 No. 31.
right of occupancy to which is revoked under the provisions of this Decree but shall continue to apply in respect of land compulsorily acquired before the commencement of this Decree.

Debt due to Government not
32. The revocation of a statutory right of occupancy shall not operate to 

extinguished by revocation.
extinguish any debt due to the Government under or in respect of such right of occupancy.

Option to accept resettlement
33. – (1) Where a right of occupancy in respect of any developed land on which 

in case of revocation of

a residential building has been erected is revoked under this Decree, the Military 

right of occupancy.
Governor or the Local Government, as the case may be, may in his or its discretion offer in lieu of compensation payable in accordance with the provisions of this Decree resettlement in any other place or area by way of a reasonable alternative accommodation (if appropriate in the circumstances).


(2) Where the value of any alternative accommodation as determined by the appropriate officer or the Land Use and Allocation Committee is higher than the compensation payable under this Decree the parties concerned may by agreement require that the excess in value in relation to the property concerned shall be treated as a loan which the person affected shall refund or repay to the Government in the prescribed manner.


(3) Where a person accepts a resettlement pursuant to subsection (1) of this section his right to compensation shall be deemed to have been duly satisfied and no further compensation shall be payable to such person.

PART VI – TRANSITIONAL AND OTHER RELATED PROVISIONS

Transitional provisions on
34. – (1) The following provisions of this section shall have effect in respect of

land in urban areas.
land in an urban area vested in any person immediately before the commencement of this Decree.


(2) Where the land is developed the land shall continue to be held by the person in whom it was vested immediately before the commencement of this Decree as if the holder of the land was the holder of a statutory right of occupancy issued by the Military Governor under this Decree.


(3) In respect of land to which subsection (2) of this section applies there shall be issued by the Military Governor on application to him in the prescribed form a certificate of occupancy if the Military Governor is satisfied that the land was, immediately before the commencement of this Decree, vested in that person.


(4) Where the land to which subsection (2) of this section applies was subject to any mortgage, legal or equitable, or any encumbrance or interest valid in law such land shall continue to be so subject and the certificate of occupancy issued, shall indicate that the land is so subject, unless the continued operation of the encumbrance or interest would in the opinion of the Military Governor be inconsistent with the provisions, or general intendment of this Decree.


(5) Where on the commencement of this Decree the land in undeveloped then – 

(a) one plot or portion of the land not exceeding half hectare in area shall subject to subsection (6) below, continue to be held by the person in whom the land was so vested as if the holder of the land was the holder of a statutory right of occupancy granted by the Military Governor in respect of the plot or portion as aforesaid under this Decree; and

(b) all the rights formerly vested in the holder in respect of the excess of the land shall on the commencement of this Decree be extinguished and the excess of the land shall be taken over by the Military Governor and administered as provided in this Decree.

(6) Paragraph (a) of subsection (5) above shall not apply in the case of any person who was on the commencement of this Decree also the holder of any undeveloped land elsewhere in any urban area in the State and in respect of such a person all his holdings of undeveloped land in any urban area in the State shall be considered together and out of undeveloped land so considered together – 

(a) one plot or portion not exceeding ½ hectare in area shall continue to be held by such a person as if a right of occupancy had been granted to him by the Military Governor in respect of that plot or portion; and

(b) the remainder of the land (so considered together) in excess of ½ hectare shall be taken over by the Military Governor and administered in accordance with this Decree and the rights formerly vested in the holder in respect of such land shall be extinguished.

(7) No land to which subsection (5)(a) or (6) above applies held by any person shall be further subdivided or laid out in plots and no such land shall be transferred to any person except with the prior consent in writing of the Military Governor.

(8) Any instrument purporting to transfer any undeveloped land in contravention of subsection (7) above shall be void and of no effect whatsoever in law and any party to any such instrument shall be guilty of an offence and liable on conviction to imprisonment for one year or a fine of N5,000.00.

(9) In relation to land to which subsection (5)(a) or (6)(a) applies there shall be issued by the Military Governor on application therefore in the prescribed form a certification of occupancy if the Military Governor is satisfied that the land was immediately before the commencement of this Decree vested in that person.

Compensation for 

35 – (1) Section 34 of this section shall have effect notwithstanding that the land

improvements in 


in question was held under a leasehold, whether customary or otherwise, and

certain cases.
formed part of an estate laid out by any person, group or family in whom the leasehold interest or revision in respect of the land was vested immediately before the commencement of this Decree so however on group of family in whom the leasehold interest or reversion was vested that if there has been any improvements on the land effected by the person; as aforesaid the Military Governor shall, in respect of the improvements, pay to that person, group or family compensation computed as specified in section 29 of this Decree.


(2) There shall be deducted from the compensation payable under subsection (1) of this section any levy by way of development or similar charges paid in respect of the improvements on the land by the lessee to the person, group or family in whom the leasehold interest or reversion was vested and the amount to be deducted shall be determined by the Military Governor taking into consideration all the circumstances of the case.

Transitional provisions on
36. – (1) The following provisions of this section shall have effect in respect of 

land not in urban areas.
land not in an urban area which was immediately before the commencement of this Decree held or occupied by any person.

(2) Any occupier or holder of such land, whether under customary rights or otherwise howsoever, shall if that land was on the commencement of this Decree being used for agricultural purposes continue to be entitled to possession of the land for use for agricultural purposes as if a customary right of occupancy had been granted to the occupier or holder thereof by the appropriate Local Government and the reference in this subsection to land being used for agricultural purposes includes land which is, in accordance with the customary of the locality concerned, allowed to lie fallow for purposes of recuperation of the soil

(3) On the production to the Local Government by the occupier of such land, at his discretion, of a sketch or diagram or other sufficient description of the land in question and on application therefore in the prescribed from the Local Government shall if satisfied that the occupier or holder was entitled to the possession of such land whether under customary rights or otherwise howsoever, and that the land was being used for agricultural purpose at the commencement of this Decree register the holder or occupier as one to whom a customary right of occupancy had been issued in respect of the land in question.

(4) Where the land is developed, the land shall continue to be held by the person whom it was vested immediately before the commencement of this Decree as if the holder of the land was the holder of a customary right of occupancy issued by the Local Government, and if the holder or occupier of such developed land, at his discretion, produces a sketch or diagram showing the area of the land so developed the Local Government shall if satisfied that that person immediately before the commencement of this Decree has the land vested in him register the holder or occupier as one in respect of whom a customary right of occupancy has been granted by the Local Government.


(5) No land to which this section applies shall be subdivided or laid out in plots and no such land shall be transferred to any person by the person in whom the land was vested as aforesaid.


(6) Any instrument purporting to transfer any land to which this section relates shall be void and of no effect whatsoever in law and every party to any such instrument shall b guilty of an offence and shall on conviction to a fine of N5,000.00 or to imprisonment for one (1) year.

Penalty for false claims, etc.
37. If any person other than one in whom any land was lawfully vested

in respect of land.
immediately before the commencement of this Decree enters any land in purported exercise of any right in relation to possession of the land or makes any false claim in respect of the land to the Military Governor or any Local Government for any purpose under this section, he shall be guilty of an offence and liable on conviction to an imprisonment for one (1) year or to a fine of N5,000.00

Preservation of power of
38. Nothing in this Part shall be construed as precluding the exercise by the

Military Governor to revoke

Military Governor or as the case may be, the Local Government concerned of the

rights of occupancy.
powers to revoke, in accordance with the applicable provisions of this Decree, rights of occupancy, whether statutory or customary, in respect to any land to which this Part relates.

PART VII – JURISDICTION OF HIGH COURTS AND OTHER COURTS

Jurisdiction of High Court
39. – (1) The High Court shall have exclusive original jurisdiction in respect of the following proceedings:-

(a) proceedings in respect of any land the subject of a statutory right of occupancy granted by the Military Governor or deemed to be granted by him under this Decree; and for the purposes of this paragraph proceedings include proceedings for a declaration of title to a statutory right of occupancy.

(b) proceedings to determine any question as to the persons entitled to compensation payable for improvements on land under this Decree.

(2) All laws, including rules of court, regulating the practice and procedure of the High Court shall apply in respect of proceedings to which this section relates and the laws shall have effect with such modifications as would enable effects to be given to the provisions of this section.

Special provisions in respect
40. Where on the commencement of this Decree proceedings had been

of pending proceedings.
commenced or were pending in any court or tribunal (whether at first instance or no appeal) in respect of any question concerning or pertaining to title to any and or interest therein such proceedings may be continued and be finally disposed of by the court concerned but any order or decision of the court shall only be as respect the entitlement of either of the parties to the proceedings to a right of occupancy, whether statutory or customary, in respect of such land as provided in this Decree.

Jurisdiction of area courts

41. An area court of customary court or other court of equivalent jurisdiction in a

or customary courts, etc.
State shall have jurisdiction in respect of proceedings in respect of a customary right of occupancy granted by a Local Government under this Decree; and for the purposes of this paragraph proceedings include proceedings for a declaration of title to a customary right of occupancy and all laws including rules of court regulating practice and procedure of such courts shall have effect with such modifications as would enable effect to be given to this section.

Proceedings for recovery of
42 – (1) Proceedings for the recovery of rent payable in respect of any certificate

rent in respect of certificate
of occupancy may be taken before a Magistrates Court of competent jurisdiction 

of occupancy, etc.
by and in the name of the Chief Lands Officer or by and in the name of any other officer appointed by the Military Governor in that behalf.

(2) Proceedings for the recovery of rent payable in respect of any customary right of occupancy may be taken by and in the name of the Local Government concerned in the area court or customary court or any court of equivalent jurisdiction.

PART VIII - SUPPLEMENTAL

Prohibition of and penalties for
43. – (1) Save as permitted under section 34 of this Decree, as from the 

unauthorized use of land.
commencement of this Decree no person shall in an urban area – 

(a) erect any building, wall, fence or other structure upon; or

(b) enclose, obstruct, cultivate or do any act on or in relation to, any land which is not the subject of a right of occupancy or licence lawfully held by him or in respect of which he has not received the permission of the Military Governor to enter and erect improvements prior to the grant to him of a right of occupancy.

(2) Any person who contravenes any of the provisions of subsection (1) shall on being required by the Military Governor so to do and within the period of time fixed by the Military Governor, remove any building, wall, fence, obstruction, structure or thing which he may have caused to be placed on the land and he shall put the land in the same condition as nearly as may be in which it was before such contravention.

(3) Any person who contravenes any of the provisions of subsection (1) shall be guilty of an offence and liable on conviction to imprisonment for one year or to a fine of N5,000.00.

(4) Any person who fails or refuses to comply with a requirement made by the Military Governor under subsection (2) shall be guilty of an offence and liable on conviction to a fine of N100.00 for each day during which he makes default in complying with the requirement of the Military Governor.

Service of notices.
44. Any notice required by the Decree to be served on any person shall be effectively served on him – 

(a) by delivering it to the person on whom it is to be served; or

(b) by leaving it at the usual or last known place of abode of that person; or

(c) by sending it in a prepaid registered letter addressed to that person at his usual or last known place of abode; or

(d) in the case of an incorporated company or body, by delivering it to the Secretary or Clerk of the company or body at its registered or principal office or sending it in a prepaid registered letter addressed to the Secretary of Clerk of the company or body at that office; or

(e) if it is not practicable after reasonable inquiry to ascertain the name or address of a holder or occupier of land on whom it should be served, by addressing it to him by the description of ‘holder’ or ‘occupier’ of the premises (naming them) to which it relates, and by delivering it to some person on the premises or, if there is no person on the premises to whom it can be delivered, by affixing it, or a copy of it, to some conspicuous part of the premises.

Delegation of powers.
45. – (1) The Military Governor may delegate to the State Commissioner all or any of the powers conferred on the Military Governor by this Decree, subject to such restrictions, conditions and qualifications, not being inconsistent with the provisions, or general intendment, of this Decree as the Military Governor may specify.


(2) Where the power to grant certificates has been delegated to the State Commissioner such certificates shall be expressed to be granted on behalf of the Military Governor.

Power to make regulations.
46. – (1) The National Council of States may make regulations for the purpose of carrying this Decree into effect and particularly with regard to the following matters – 

(a) the transfer by assignment or otherwise howsoever of any rights of occupancy, whether statutory or customary, including the conditions applicable to the transfer of such rights to persons who are not Nigerians;

(b) the terms and conditions upon which special contracts may be made under section 8;

(c) the grant of certificates of occupancy under section 9;

(d) the grant of temporary rights of occupancy;

(e) the method of assessment of compensation for the purposes of section 29 of this Decree.

(2) The Military Governor may, subject to subsection (1) make regulations with regard to the following matters:-

(a) the method of application for any licence or permit and the terms and conditions under which licences may be granted;

(b) the procedure to be observe in revising rents;

(c) the fees to be paid for any matter or thing done under this Decree;

(d) the forms to be used for any document or purpose.

Exclusion of certain 

47. – (1) This Decree shall have effect notwithstanding anything to the contrary

proceedings.
in nay law or rule of law including the Constitution of the Federation or of a State and, without prejudice to the generality of the foregoing, no court shall have jurisdiction to inquire into:

(a) any question concerning or pertaining to the vesting of all land in the Military Governor in accordance with the provisions of this Decree; or

(b) any question concerning or pertaining to the right of the Military Governor to grant a statutory right of occupancy in accordance with the provisions of this Decree; or

(c) any question concerning or pertaining to the right of a Local Government to grant a customary right of occupancy under this Decree.

(2) No court shall have jurisdiction to inquire into any question concerning or pertaining to the amount or adequacy of any compensation paid or to be paid under this Decree.

Modification of existing laws.
48. All existing law relating to the registration of title to, or interest in, land or the transfer of title to or any interest in land shall have effect subject to such modifications (whether by way of addition, alteration or omission) was will bring those laws into conformity with this Decree or its general intendment.

Exemption with respect to
49. – (1) Nothing in this Decree shall affect any title to land whether developed 

Federal Government lands, etc.
or undeveloped held by the Federal Government or any agency of the Federal Government at the commencement of this Decree and accordingly, any such land shall continue to vest in the Federal Government or the agency concerned.

(2) In this section, ‘agency’ includes any statutory corporation or any other statutory body (whether corporate or unincorporate) or any company wholly-owned by the Federal Government.

Interpretation.
50. – (1) In this Decree, unless the context otherwise requires:- ‘agricultural purpose’ includes the planting of any crops of economic value; 

‘appropriate officer’ means the Chief Lands Officer of a State and in the case of the Federal Capital Territory means the Chief Federal Lands Officer;

‘customary right of occupancy’ means the right of a person or community lawfully using or occupying land in accordance with customary law and includes a customary right of occupancy granted by a Local Government under this Decree;

‘developed land’ means land where there exists any physical improvement in the nature of road development services, water, electricity, drainage, building, structure or such improvement that may enhance the value of the land for industrial, agricultural or residential purpose;

‘easement’ means a right annexed to land to utilize other land in different holding in a particular manner (not involving the taking of any part of the natural produce of that land or of any part of its soil) or to prevent the holder of the other land from utilizing his land in a particular manner;

‘Government’ means the government of the Federation or the government of a State;

‘grazing purposes’ includes only such agricultural operations as are required for growing fodder for livestock on the grazing area;

‘High Court’ means the High Court of the State concerned;

‘holder’ in relation to a right of occupancy, means a person entitled to a right of occupancy and includes any person to whom a right of occupancy has been validly assigned or has validly passed on the death of a holder but does not include any person to whom a right of occupancy has been sold or transferred without a valid assignment, nor a mortgage, sub-ease or sub-leasee or sub-underleasee;

‘improvements’ or ‘unexhausted improvements’ means  anything of any quality permanently attached to the land, directly resulting from the expenditure of capital or labour by an occupier or any person acting on his behalf, and increasing the productive capacity, the utility or the amenity thereof and includes buildings, plantations of long lived crops or trees, fencing, wells, roads and irrigation or reclamation works, but does not include the result of ordinary cultivation other than growing produce;

‘interest at the bank rate’ means a simple interest payable at the rate per cent per annum at which the Central Bank of Nigeria will rediscount bills of exchange;

‘Local Government’ means the appropriate Local Government or any other body having or exercising the powers of a Local Government as provided by law in respect of the area where the land in question is situated;

‘Military Governor’ means the Military Governor of the State concerned;

‘mortgage’ includes a second and subsequent mortgage and equitable mortgage;

‘occupier’ means any person lawfully occupying land under customary law and a person using or occupying land in accordance with customary law and includes the  sub-lease or sub-underlease of a holder;

‘public purpose’ includes – 

(a) for exclusive Government use or for general public use;

(b) for use by any body corporate directly established by law or by any body corporate registered under the Companies Decree 1968 as respects which the Government owns shares, stock or debentures;

(c) for or in connection with sanitary improvements of any kind;

(d) for obtaining control over land contiguous to any part or over land that value of which will be enhanced by the construction of any railway, road or other public work or convenience about to be undertaken or provided by the Government;

(e) for obtaining control over land required for or in connection with development of telecommunications or provision of electricity;

(f) for obtaining control over land required for or in connection with  mining purposes;

(g) for obtaining control over land required for or in connection with planned urban or rural development or settlement;

(h) for obtaining control over land required for or in connection with economic, industrial or agricultural development;

(i) for education and other social services;

‘statutory right of occupancy’ means a right of occupancy granted by the Military Governor under this Decree;

‘urban area’ means such area of the State as may be designated as such by the Military Governor pursuant to section 3 of this Decree;

‘sub-lease’ includes a sub-underlease.

(2) The powers of a Military Governor under this Decree shall, in respect of land comprised in the Federal Capital Territory or any land held or vested in the Federal Government in any State, be exercisable by the Head of the Federal Military Government or any Federal Commissioner designed in him in that behalf and references in this Decree to Military Governor shall be construed accordingly.

Citation.



51. This Decree may be cited as the Land Use Decree 1978.

MADE at Lagos this 29th day of March 1978.

LT-GENERAL O. OBASANJO,

Head of the Federal Military Government,

Commander-in-Chief of the Armed Forces,

Federal Republic of Nigeria

6th June, 2005

Attn.: DR. FELIX MORKA

The Executive Director

Social and Economic Rights Action Center (SERAC)

1A, Ade Ajayi Street

Hill View Estate

Ogudu GRA – Lagos

Dear Sir,

Re: IMPLICATIONS OF LAND USE ACT OPERATION IN LAGOS STATE

SUBMISSION OF RESEARCH FINDINGS

We have the pleasure to present to you a copy of the report on the above.

Another copy shall be forwarded to you upon your comments on the contents of the findings.

Hence, we are available for further discussion.

With highest regards and thanks for the opportunity to serve you.

Yours faithfully,

For: CITY PLANNETICS

KUNLE OGUNSEYE, M. Sc. CMCILT, MASC
Principal Consultant
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